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Dear Ms King

This is the response of the Financial Services Consumer Panel to the Financial
Services Authority (FSA) Consultation Paper 38, ‘Protecting Client Money on the
failure of an authorised firm’. The FSA established the Panel to advise the FSA
Board on the interests and concerns of consumers and to report on the FSA'’s
effectiveness in meeting its consumer protection and public awareness statutory
objectives.

Consultation Paper 38 asks for responses on a number of specific questions ranging
from points of principle about the primary aim of client money regulation to questions
of detail about the operation of client money accounts. This response focuses on two
particular areas: which of the three identified options would be most equitable for
private consumers; and the extent to which consumer protection might be enhanced
through greater disclosure on the part of the firm.

Choice of options

On balance we are persuaded by the argument that Option 2 — the Modified Single
Pool Method — would be the most equitable option for ordinary private consumers.
Our reasons for reaching this view are those which are set out in the CP: it offers
consumers the possibility of a quicker return of more of their money, thus enabling a
more equitable relationship between risk and return.

However, this support is contingent upon the FSA being able to specify rules
governing the allocation of priorities between customer groups which are:

» workable in practice;

e give private consumers first priority between customer groups, and to a degree
which is reasonable and appropriate in the context of the limits to protection
available from the Investors Compensation Scheme (or its successor); and
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unlikely to attract legal challenge. We seek reassurance from the FSA that, in the
event of a default, prioritising the allocation of money with private consumers at
the top of the list would be legally enforceable. We would be very concerned if a
change by the industry to a system of a modified single pool resulted in delays in
the allocation of money to private customers as a result of customers contesting
the distribution.

Disclosure and understanding

We believe that it would be unreasonable to expect retail consumers to be able to
evaluate the strength of credit and risk management of the firm with which they do
business. Nor is it reasonable for retail consumers to understand how their own
exposure to risk varies according to the risk appetite of a firm’s other clients.
Additional disclosure on the part of the firm, whilst it may be welcome, does not alter
this position because:

as the CP acknowledges (para 3.2), many retail consumers enter into business
with firms precisely because they lack the expertise to make these sorts of
judgement; and because

consumers would need to update their evaluations on a continual basis, not just
at the point of entering into an agreement, and

we see no prospect of consumers being given the information they would need
for the evaluation, and in a sufficiently timely manner.

Please don’t hesitate to contact me if you have further queries.

Yours sincerely,

Barbara Saunders
Chairman
FS Consumer Panel
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